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May 1985

Annual SF 278’s Due This Month

Review of Public Financial
Disclosure Reports—A Checklist

The annual Public Financial Dis-
closure Reports (SF 278's) were due
by May 15. in several previous issues
of the Ethics Newsgram we provid-
ed you with helpful hints as to what
and how financial interests and ar-

rangements should be reported on.

the SF 278. In this issue we would like

" to address the process involved in

reviewing fthe reports by providing
you with a step by step checklist.
Some of the “old salts” have proba-
bly been following these steps for
years (we hopel), but such a check-

list should be of value to the newer

reviewing officials by providing them
with the fundamental steps neces-

sary for doing effective reviews. Ac-
- cordingly, here is the checklist for use

in reviewing SF 278's:
General
¢ The last SF 278 required to be filbd
should be compared with the cur-

rent SF 278 throughout the review
process.

- Page 1

¢ The appropriate reporting status
should be indicated in the
“"Reporting Status” block.

* The date of the appointiment
should be indicated.

Schedule A

¢ The questions at the to~ '~
schedule should be ?a
Where an interest in ar
qualified, and/or fully ’Yh
trust is indicated,
should be disclosed |n

portion of the schedule
tent required.

¢ The first question at the fo;
of the schedule should

swered. If the answer to e first

question is “Yes,” the second
question should be answered. If
the answer to the second question
is "No,” the interests or liabilities
should be reporied.

Where unearned income is report-
ed (i.e., dividends, rent, interest,
and capital gains), a category of
value of an interest in property
should be reported, and vice ver-
sa. Exceptions to this would in-
clude: (1) interest income having
a category of amount of
$101-$1,000 where the missing
property interest is very obviously
a savings account, money market
mutual fund, etc. (with the
presumption that the account or
fund has a value of $5,000 or less);
(2) a sale of the missing property
interest is reported on Schedule B
of the current or a previous report;
or (3) the property interest for
which income is missing is very ob-
viously not an income-generating
property (e.g.. a lot held for invest-
ment purposes).

¢ Where interests in property aré
reported, valuation methods
should be indicated and, where
“C" is indicated, the date of pur-
chase should be indicated.

* Where “"Oth2r” income is indicat-
3l amount should be

L ”Tﬁhsw (Continued on page 4)

wp, u%\ Inside

L'UUM‘ 2

- .....uers on
travel expenses .... 3

Some Thoughts
On 18 U.S.C.§208

In view of the May 15 filing deadline
and ensuing review of the SF 278's,
we are setting forth for you some of
the more salient aspects of 18 U.S.C.
§ 208. Section 208 of title 18, United
States Code, prohibits Federal em-
ployees from participating personal-
ly and substantially in any particular
matter in which, to their knowledge, '
they, their spouse, minor child, part-
ner or organization in which they are
serving as an officer, director,
trustee, partner, or employee, or with
which they are negotiating or have
any arrangement concerning
prospective employment, have a
financial interest. The financial in-
terest can be minimal. For example,
the ownership of one share of stock
by a Federal employee in a compa-
ny seeking a license from an agen-
cy in which the employee has
responsibility for awarding the
license would constitute a violation
of 18 U.S.C. § 208. When the statute
was being debated in 1962, Con-
gress turned down a proposal that
the statute should apply only if the
employee had a substantial eco-
nomic interest in the particular
matter.

Unlike § 207 of title 18, United States
Code, the “particular matter” under
§ 208 is not limited to matters involv-
ing a specific party or parties. As a
consequence, § 208 covers not only
specific claims and contracts but
also rulemaking and policy determi-
nations. Normally, general rulemak-
ing or general policy determinations
will not be considered to be within
the prohibition of § 208 unless they
would have a direct and predicta- -
ble effect upon the financial interests
of the employee. This could occur if
a sufficiently small and distinct group
(Continued on page 4)
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Managing an Ethics Program M a Large
Civilian Agency

By Darrel J. Grinstead

Assistant General Counsel, Business and Administrative Law Division
and Designated Agency Ethics Official, Department of Health and Human Services

Managing an ethics program in a
large agency such as the Depart-
ment of Health and Human Services
presents a unigue set of challenges.
Difficulties are presented not only by
the large number of employees in
the agency but also by the wide var-
iety of programs and activities over
which those employees have
responsibility. Of the roughly 130,000
employees in HHS, over 12,000 are
required fo file confidential financial
disclosure reports and 1,600 are re-

quired to file public Executive Per-

sonnel Financial Disclosure Reports
(SF 278's). Their responsibilities in-
clude such diverse activities as the
regulation of food and drug compa-
nies, the administration of large fis-
cal intermediary contracts under the
Medicare program, adjudication of
disability claims, and daily contact
with members of the general public
in Social Security district offices.

Each of these programs presents a
separate set of problems under the
Ethics in Government Act and Execu-
tive Order 11222. The challenge is to
establish an ethics

then-existing Deputy Ethics Coun-
selors in the Office of General Coun-
sel), each component of the
Department was directed to
nominate to the Designated Agency
Ethics Official a management official
at the SES level fo be designated as
Deputy Ethics Counselor for that
component. Thus, over 30 Deputy
Ethics Counselors were delegated
the authority fo review SF 278's and
to provide ethics counselling to ex-
ecutives and other employees within
subcomponents of the Department.

This arrangement has the advan-
tage not only of spreading the work-
load in a manageable fashion, but
also of assuring that each ethics
counselor has the necessary familiar-
ity with the programs and responsi-
bilities of the employees who report
to him or her to make meaningful
judgments regarding potential con-
flicts of outside interests with official
responsibilities. Staff support for each
Deputy Ethics Counselor is provided
through the servicing personnel
office of each component. Individu-

selling has been delegated to line
management officials, the Assistant
General Counsels and Regional At-
torneys conduct a secondary review
of the forms and provide a back-up
source of ethics advice. This ar-
rangement provides for an indepen-
dent review of financial disclosure
reports and provides the Designated -
Agency Ethics Official a means wi-
thin his own staff organization to su-
pervise ethics matters. This
independent review has also been
effective in achieving uniformity in
the application of ethics standards
throughout the Department.

The second means we have adopt-
ed to coordinate the ethics program
is to offer standardized instructional
programs and periodic fraining for
all Deputy Ethics Counselors. We
conduct an annual workshop for all
Deputy Ethics Counselors to dis-
seminate new information, review
procedures, and provide training on
general standards of conduct prin-
ciples. A digest of ethics opinions by
the Office of General Counsel and
Deputy Ethics Coun-

program that meets
the needs of each
program and its as-
sociated personnel
and, at the same
time, complies with
the standards of ac-
countability estab-
lished by the Office

... we determined that the increased accountabili-
ty required for an agency ethics program under (the
Ethics) Act could best be achieved through delega-
tions of authority that would integrate the ethics
responsibilities into the managerial and administra-
tive framework of each of the subagencies of the
Department.

selors is circulated
semi-annually to all
ethics counselors in
the Department. We
are currently prepar-
ing an index of these
digested opinions fo
aid ethics counselors
in their research on

. of Government Ethics

and carried out through the delegat-
ed authority of a single Designated
Agency Ethics Official.

When the Ethics in Government Act
was enacted in 1978, we deter-
mined that the increased account-
ability required for an agency ethics
program under that Act could best
be achieved through delegations of
authority that would integrate the
ethics responsibilities into the
managerial and administrative
framework of each of the subagen-
cies of the Department. Rather than
attempting to. implement the Act
through a separate and indepen-
dent staff office (such as through the

2

als in these offices are trained in the
procedural and substantive require-
ments of the ethics statutes and regu-
lations and they often assist the
Deputy in the review of financial dis-
closure forms and in counselling em-
ployees on ethics matters.

The principal difficulty in running a
decentralized ethics program is en-
suring accountability and full com-
pliance with all the technical and
substantive requirements of the
ethics statutes and regulations. We
have adopted a number of mech-
anisms to deal with this problem.
First, although authority to review

SF278's and fo provide ethics coun- .
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ethics matters.

Given the large number of both pub-
lic and confidential financial report
filers in the Department, ensuring the
timely and accurate filing of all
reports is a continuing problem. We
have had more success in achieving
timely filing in the Executive Person-
nel Financial Disclosure system than
in the confidential reporting system.
Since SES and Schedule C appoint-
ments are controlled by a central
office in the Office of the Secretary,
it was a fairly simple matter to estab-
lish a computer program to provide
a list of all executive personnel re-
quired to file SF 278's. The computer
provides a print-out of all filers within
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(Continued from page 2)
Managing an Ethics Program

the responsibility of each Deputy
Ethics Counselor. The list is prepared
annually and supplemented period-
ically as necessary when new filers
are added fo the roles. This master
list of filers is useful in enabling the
Designated Agency Ethics Official to
determine that the required reports
have been obtained from everyone
in the Department who is required to
file.

Keeping track of 12,000 confidential
report filers and several hundred
reviewers of these forms has been a
different matter. We are currently
working to improve. that™ systém
through a closer tracking of the dele-
gations of authority to review these
forms, closer scrutiny over the desig-
nation of covered positions, and im-
proved status reporting procedures.

Ancther challenging aspect of the
Designated Agency Ethics Official’s
job in alarge agency is 1o ensure that
each component of the Department
is providing orientation and training
in the standards of conduct for its em-
ployees. In a large and diverse
department like HHS, ftraining
resources vary widely. | have en-
couraged the efforts of the Personnel
Officers in the various divisions and
have asked all Deputy Ethics Coun-
selors and OGC personnel invoived
in the ethics program to provide
whatever assistance they can in this
area. Specific orientation and train-
ing requirements are included in the
Department’s Personnel Manual, and
the Department has develdped an
Instructor’s Guide on Standards of

Conduct which can be used or

adapted by each of the
subagencies.

In this era of personnel cutbacks and
reduced hiring, formal orientation
programs for new employees often
fall into a state of neglect.- We have
reemphasized to each of the Depart-
ment’s personnel offices the need to
provide specific information on fed-
eral ethics requirements as em-
ployees are sworn in. Since the
average new employee will not have
the time or inclination to wade
through pages of standards of con-

Some Reminders on Travel Expenses

In 1984 OGE issued a memorandum
entitled “Summary of Acceptance
and Disclosure of Travel Expenses
and Related Gifts.” * That memoran-
dum was an attempt to discuss all
the varied statutory, reguiatory, and
policy guidelines which are involved
in guestions of acceptance of trav-
el expenses from non-government
sources. Since its issuance, two kinds
of questions have continued to arise
in agency reviews, as well as in tele-
phone inquiries to the office. Both
are involved with travel expenses for
an employee on official business.

First, even though the donor is an or-
ganization determined by the IRS to
fall within the terms of 26 U.S.C. §
501(c)(3) and thus covered by 5
U.S.C. § 4111, an agency may still
determine, using the regulations at
5C.F.R. §410.701etseq.. that an em-
ployee should not accept travel
reimbursements from that donor. For
example, an employee is responsi-
ble for reviewing grants to or grant
applications from a university, a
“501(c)(3)” organization. The univer-
sity asks the employee to attend a
meeting and speak about the agen-
cy's grants process. The employee’s
direct involvement with the universi-
ty in his official capacity creates such
a degree of conflict that the agen-
cy should not permit the employee
to accept. If the agency believes the
employee should attend, the agen-
cy should pay for the travel expenses
and thus protect the integrity of its
grants program. If another em-
ployee of the agency who has no

direct official involvement with the
university is asked fo aftend, the
agency could, although it need not,
determine that this does not create
the same direct conflict and, there-
fore, could allow the employee 1o
accept pursuant to 5 US.C. § 4144
and the implementing regulations.
The agency should avoid allowing
acceptance in any instance where
the travel expenses would ultimate-
ly be paid from the grant given by
the agency.

Second, while we have no statutory
or regulatory basis on which fo say
that this is required. we believe for
purposes of good government that
agencies should take into consider-
ation any inherent conflicts wheén de-
termining whether to accept travel
expenses under their own statutory
gift acceptance authority. Simply
because there is authority under
which agencies could accept
should not mean that agencies
should always accept. Applying the '
same considerations used in evalu-
ating "501(c)(3)" offers would cer-
tainly be appropriate. Further, if
agency personnel engage in solicit-
ing such official travel reimburse-
ments, the standards of conduct
may become involved, especially if
decisions regarding who receives
agency services start furning on who
can pay.

* This memorandum is available
from OGE for any who wish a copy.
Please refer to 84x5 in making your
request.

* Kk Kk

duct regulations, we have deve-
loped an illustrated pamphlet which
digests the standards. We have also
developed a two-page Ethics Over-
view for new SES appointees. | have
advised Deputy Ethics Counselors to
take advantage of the review of new
entrant and termination reports fo
personally discuss conflict of interest
matters with new and departing
SESers.

The foregoing has been a brief dis-
cussion of the difficulties encountered
in managing an ethics program in a

large agency and of the means we
have adopted to overcome those
difficulties. We have found over the
last six years that as an ethics pro-
gram develops and as more and
more officials become part of that
program, the process generates a
momentum of its own. Hopefully, the
concept of ethics in government is
gradually evolving from a special-
ized and compartmentalized respon-
sibility into an everyday part of the
operations of the agency. At that
point we are on the right track.

* *x %
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(Continued from page 1)
Disclosure Reports—A Checklisi

' Where a paid position is reported
~on Schedule D under "Positions
Held,” the income should be
reported as “Other” income if it is
$100 or more,

* Where any type of employment -

relationship involving a financial
interest (e.g., a pension) is report-
ed on Schedule D under “Rela-
tions With Other Employers,” the
income and/or propery interest
should be reported unless not
otherwise reportable.

* Where a purchase transaction is
reported on Schedule B and no
subsequent sale or exchange of
the property interest had occurred
prior to the end of the reporting
period, the property interest and
any income should be reported
unless not otherwise reportable.

e Where a sales fransaction is
reported on Schedule B, any cap-
ital gains income exceeding $100
and aftributable to the reporting
period should be reported.

~ Schedule B

¢ As a result of a comparison be-
tween Schedule A of the current
report and Schedule A of the last
required report, where a property
interest was reported on the last
report but not on the current
report, a sales transaction should
be reported. Where a property in-
terest was not reported on the last
report but is now being reported,
a purchase tfransaction should be
reported. Exceptions to this would
include: savings accounts, money
rmarket mutual funds, receivables
which have been paid off, bonds
which have been redeemed,
transactions of $4,000 or less, or
property interests whose values
fluctuate above and below $1,000
from one reporting period to the
next.

e Where a purchase, sale, or ex-
change fransaction is reported,
the column in which the type of
fransaction is indicated should
correspond to the column in which
the date of the transaction is in-
dicated.

¢ Where capital gains income is
reported on Schedule A, a sales
transaction should be reported.
Exceptions 1o this would include:
(1) a sale for $1,000 or less; (2) a
fransaction which occurred in
another reporting period; or (3)
capital gains income generated

4
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by a mutual fund (as opposed to
being generated by the sale of a
mutual fund).

Schedule D

* Any liability, which is otherwise
reportable, which exceeded
$10,000 at any time during the
reporting period should be report-
ed along with the date, interest
rate, and term.

As a result of a comparison be-
tween Schedule D of the current
report and Schedule D of the last
required report, where a filer
reported on the last report resign-
ing from a position during a peri-
od of time which coincided with
part of the current reporting peri-
od (January 1—May 15), the posi-
fion should also be reported on
the current report.

Where earned ("Other”)income is
reported on Schedule A, the posi-
tion should be reported. Excep-
fions to this would include a filer
who terminated from the position
prior to the beginning of the
reporting period or a position
which was that of a limited
partner.

* Where a financial interest involving
an employment relationship (e.g.,
deferred compensation) is report-
ed on Schedule A, the interest
should also be reported as an em-
ployment relationship.

This checklist is not infended to be all
inclusive and its use, of course, as-
sumes a thorough understanding of
the financial disclosure requirements
contained in the Ethics in Govern-
ment Act of 1978, as amended, the
implementing regulations at 5 C.F.R.
Part 735, the instructions accompany-
ing the SF 278, and the aforemen-
tioned helpful hints arficles in the
Newsgram. Furthermore, additional
information should be obtained from
the filer as needed.

This checklist applies to the June
1981 revision of the form. We will sup-
plement this checklist in a subse-
quent issue of the Newsgram to
accommodate the new SF278 after
it becomes available.

* kK

(Continued from page 1)
Some Thoughts on 18 USC § 208

of persons or entities would be af-
fected by the rule or policy.

Section 208(b) provides for two differ-
ent types of exemptions which would
permit an employee to paricipate
in matters in which he or she would
otherwise be required to be disquali-
fied. Subsection (b)(1) authorizes an
exemption where the official respon-
sible for the employee’s appoint-
ment determines that the financial
interest involved is not so substantial
as to be deemed likely to affect the
integrity of the services which the
government may expect from the
particular employee involved. This
exemption can be granted to a
specific employee and should be in
writing.

Subsection (b)(2) authorizes an ex-
emption if the agency determines
that the financial interest is too re-
mote or too inconsequential to affect
the integrity of the services of the
agency’s employees. Pursuant to
(b)(2). many agencies have exempt-
ed the financial interests of their em-
ployees in widely diversified mutual
funds. This exemption must be pub-
lished in the Federal Register.

* K K

OGE Personnel Notes

In March Don Campbell, our Chief
Counsel, also assumed the title of
Deputy Director.

*x K %
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The Ethics
Newsgram

is published by the

Office of Government Ethics
P.O. Box 14408
Washington, D.C. 20044
Telephone: (FTS) 632-7642

We welcome any news and infor-
mation related to ethics which
you might wish to bring to the at-
tention of OGE and the agencies,
as well as your candid critiques
and suggestions. Quoting or re-
printing materials contained in
this publication is strongly encour-
aged and may be done without
seeking OGE permission.

.
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